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DATE: May 10, 2001
FROM: Ted McGregor
TO: Bankruptcy Court Advisory Committee; Judge Williams, Jan Armstrong,

Judge Rossmeissl, Judge Klobucher, Jake Miller, Ford Elsaesser,
Dan Brunner, Rolf Tangvald, Greg Beeler, Erik Bakke, Dan O’Rourke,
Patrick Morrissey, lan Ledlin

SUBJECT: REPORT OF MEETING OF STANDING ADVISORY COMMITTEE

The Standing Advisory committee met on April 27, 2001 in Yakima. All members were present
with the exception of Judge Klobucher and Ford Elsaesser. Also present were Tap Menard, Bev
Benka and Joe Harkrader. Chief Judge Williams and Jan Armstrong opened the meeting at 9:00
a.m.

Judges Williams and Rossmeissl reported on their respective chambers and noted that although
they are very busy, all is going along nicely. Judge Williams reported that Judge Klobucher is
handling many of the ex parte matters and covering for her when she is required to be away from
the court.

Jan Armstrong reported that the Association had just co-sponsored a mediation seminar in
Spokane. He also said that a second mediation seminar was tentatively scheduled for September.
This follow-on seminar would complement the first seminar, but the first was not a prerequisite
for the second. He reported that the Association would likely sponsor district-wide seminars
should the proposed changes to the Bankruptcy code be signed into law. The Sun Mountain
annual retreat is scheduled for June 7, 8, and 9, 2001.

Ted McGregor reported that filings in the district continue to rise. He reported that the Eastern
District of Washington is one of a hand full throughout the nation with increased in filings for the
past year, although, nationwide, filings now appear to be on the rise. The month of March 2001
saw the all time record for one month’s filings, with 1175 cases. He reported that due to a
variety of automation initiatives, the increased work load is being accomplished timely. A pilot



project is underway for filing documents electronically between the Clerk’s office and the
Chapter 13 office, and that it appears to be very successful. Although the court is not on the list
for CM/ECF, the Administrative Office’s sponsored electronic filing initiative, the court has
taken, and continues to take many automation steps on its own. He reported that he has brought
on a deputy whose primary duty is quality control in the automation area. He also reported the
Judicial Conference fee for access to electronic information would likely be imposed in the near
future, although, certain types of entities might be able to be exempted. The charge imposed is at
a rate of seven cents per download. Also a charge of 10 cents per page for printing documents
from government computers at the Clerk’s office, was imposed by the Judicial Conference to be
effective July 1, 2001. He also reported that changes to Local Rules 1015-1 and 5005-1 became
effective, and that new Local Rule 1017-1 was adopted and became effective on the same date.

Jake Miller next reported that the U.S. Trustee’s office has been spending a considerable amount
of its time on substantial abuse issues. He responded to Judge Rossmeissl’s observation that
there didn’t seem to be a lot of such issues brought to his attention with the comment that most of
them are dealt with administratively. Jake also reported that both nationally and at the Spokane
office, preparations were being made to accommodate the pending bankruptcy legislation. He

did note that it did not appear that the new bill would create a great many new requirements for
his office.

Rolf Tangvold reported that Jim Shively, acting U.S. attorney, may be replaced by a permanent
appointee. If this happens, Jim will then return to his duties as an Assistant Attorney General.
He also reported that both Jim and Bill Beatty will have satisfied retirement requirements in the
fall, and therefore would be eligible for retirement if they so desired. There are presently three
bankruptcy cases going to the grand jury. In response to a question concerning the status of an
IRS presence in Spokane, he reported that plans to move the office to Seattle appear to have been
shelved for at least five years. He also noted that he had no problems with attorneys dealing
directly with either Dan Morgan or Deb Carpenter on IRS issues where appropriate. In response
to a question from Dan O’Rourke concerning split estates, he said that the area was still
confusing with no clear answer available.

In response to a question concerning the percentage of instances reported to the U.S. Trustee as
involving possible fraud that are referred to the U.S. Attorney, Jake noted that he wasn’t able to
respond as to a percentage. Jake did indicate that if a case is not referred, the attorney bringing it
to his attention will be notified, but that if a referral is made, no such notification will be sent.
Rolf reported that in order for his office to take on a referral there are certain criteria generally
required to be met, including the size of the loss involved. He did indicate that cases of
concealed assets ought always to be reported. He also noted that the 9" Circuit has recognized
the “advise and consent” defense, which then in turn can possibly open the door for the attorney
to be charged. Dan O’Rourke asked about those cases where a wrong or incomplete name is
provided. Rolf responded that he would look for a pattern of abuse in such cases.

Dan Brunner next reported on the Chapter 13 office. He stated that it is extremely busy with an
increased case load. He did note, however, that of the approximate 1000 unconfirmed cases
pending, over 700 of them are under 90 days old. He also reported that first meetings are now



being held in Pullman, and although few Chapter 13 cases have been filed in that area, he expects
filings to increase. He noted that his office disburses over 13 million dollars annually. He
observed that the operation in the Eastern District in no longer a small operation as Chapter 13
offices go around the country.

Ian asked why the 13 office is discontinuing the sending of the so called “10 day letter”
announcing the impending completion of a case. Dan responded by indicating that cessation of
that notice was suggested as a result of a management review conducted by the Regional office
of the U.S. Trustee. The review generally opined that the trustee should first do those items that
were required, and do discretionary items only if able. It was then discussed that perhaps the
trustee’s computer might be able to be programmed to generate a list of cases about to complete
without any additional effort on the part of the trustee. It was suggested that if such is possible,
and if so, whether privacy issues are raised, should be looked into by the Chapter 13 office and
reported at the next meeting of either this committee or the Chapter 13 Sub-committee.

Dan also discussed the fact that there is a growing number of objections to claims without follow
through where no response to the objection was made. Ted McGregor said that his office, as an
information initiative, is sending an information page to any party filing an objection to a proof
of claim if proper procedure did not appear to have been followed. Judge Williams suggested
that parties who fail to follow through ought to be noted for a hearing at which time the court
could impose appropriate sanctions. Erik Bakke noted that he is concerned that action somewhat
punitive in nature might adversely affect the congeniality of the bar. After considerable
discussion, it was suggested that perhaps the Chapter 13 trustee should look into using the five
day notice provision for striking the objection found in LBR 2083-1.

The report from the Chapter 13 Sub-committee was not addressed by the co-chairpersons of that
committee, but was deferred to presentation of the various working groups of that committee.
First was the report by Jan Armstrong, chairman of the Fees Sub-committee. Jan reported that
his group had met on many occasions, some by video conference and some by telephone
conference, and that the group had reported their recommendation to the Chapter 13 Sub-
committee. The recommendation was to adopt proposed changes to LBR 2016-1that had been
included in the written materials. He noted that the changes would result in there being two
methods of allowance of fees in a Chapter 13 case, either on an hourly basis or on a flat fee
basis. No longer would a combination of the two methods be permitted, except in rare and
exceptional cases. The principal discussion centered on whether or not the rule should contain
language allowing the trustee to remit money directly to the trust account of the attorney where
the debtor has so agreed in writing submitted to the trustee. The suggestion of the committee
was to permit this, and to also include such language as a part of the court approved flat fee
agreement. Issues were raised over the role the court ought to play in dealing with the funds, if
they were not returned directly to the debtor. If such an agreement were allowed, then it was
suggested that full disclosure be made to insure that the debtor understands the right to have the
money paid directly to the debtor.

By a unanimous vote, the committee voted to have the Fees Committee redraft the changes to
LBR 2016-1 (f), and voted for redrafting the proposed Written Fee Agreement by changing the



name to “Flat Fee Agreement,” and deleting paragraph 6. The changes as redrafted will then be
sent to the judges for their consideration.

Next, the work of the “Tweeking” Committee was reported by lan Ledlin. By unanimous vote,
the committee voted that the Chapter 13 Plan ought to be amended as follows:

1.

Adding paragraph X RETENTION OF LIENS

Each creditor shall retain its lien or other interest in property vesting in the debtor
except as otherwise provided below and deleting specific reference to retention in
Paragraph’s III C and D;

Deleting language redundant of language contained in LF 2083C;

Changing paragraph VIII REINVESTMENT OF PROPERTY to read:
Property of the estate shall vest in the debtor upon confirmation of the plan except
as follows: / / Dismissal or discharge only.;

Technical changes as suggested:

Paragraph I A - add the word “original” in front of “plan” where appearing
Paragraph III B - Change title to COSTS OF ADMINISTRATION
Paragraph III B - 2 and 3 to read:

2. To the debtor’s attorney:
/| A flat fee of $ , based on the flat fee agreement between
the debtor and the attorney in accordance with LBR 2016-1(d) and
of which $ remains unpaid;

// Estimated fees of $ , payable only as allowed by the court
after separate application and order in accordance with LBR 2016-
1(a),(b) and (c).

3. Payment of Attorney Fees by Trustee:
/- / In full after continuing etc.
/18 per month.
/| % of each monthly disbursement to creditors.
/ / Other

Adding descriptive words following internally referred to paragraph numbers and letters.

The “Tweeking” Committee also suggested changes to LBR 2083-1 and the committee
recommended the following changes by unanimous vote:

(b)
(©)

add the language after ...four (4) copies, “unless otherwise required by the Clerk
of the Court;”
add the language following the title : “Unless otherwise required by the Clerk of



the Court;”
(e) delete the sentence that begins “If there is a delinquency ...;”
(1) Add words “In order to be timely,” to the beginning of first sentence;

)] after the words “additional notice” add the following “and on hearing without oral
argument so long as the Chapter 13 trustee has filed a Trustee’s Report on
confirmation(TROC);”

(k) add sub-paragraph (6) to read “The debtor shall file an amended Plan Funding
Analysis (LF 2083B) upon the making or proposing of a modification pursuant to
subparagraph (k)(1) or (2) of this rule.”

() add to sub-paragraph (6) a last sentence with the words “The Adequate Protection
Order shall not be entered absent the endorsement of the Chapter 13 trustee.”

(p) following the words “at any time” in sub-paragraph (1) add the words “issue a
Trustee’s Income Directive.”

The next issue discussed was a recommendation by Ian Ledlin that LBR 9009-1 be amended to
include language that would require the use of Official Form 20A and 20B. He explained that in
1997, the two forms referred to became “Official Forms” and were required to be used in
accordance with FRBP 9009. Ted McGregor noted that although Ian was correct in the status of
the forms, the suggested rule ought not to be adopted since it was redundant of a national rule.
Further discussion included comments as to the clarity of the official form and that certainly the
national form could be used; a form designed to provide the same information contained in the
national form was satisfactory. The committee voted unanimously not to recommend the
suggestions to the judges for consideration.

With that, the business of the committee was concluded with the following assignments:

Dan Brunner will look into the possibility of computer generated impending
completion of case reports;

Jan Armstrong will meet with members of his committee to redraft the rule on
remitting monies directly to the debtor’s attorney taking into account the
comments of the committee;

Ian Ledlin will get the “Tweeking” Committee together to discuss issues not
addressed by the committee concerning changes to the form plan, and present
those changes at the next meeting of the Chapter 13 Committee;

Ted McGregor will prepare and send to the judges for their consideration the
changes to LBR 2016-1 and 2908-1 recommended by the committee.

The next meeting of the committee will be held at Sun Mountain on Thursday, June 7,
2001. The meeting will be from 1:00 p.m. until 4:00 p.m., however, lunch will be served

commencing at noon. This will take place in the Methow Room.

Items for the agenda will be the ususal reports; a report from the Chapter 13 trustee concerning



information regarding cases that will be available on the internet, and a report from Ian Ledlin
concerning the Chapter 13 Plan. Also, recommendations for two new members to replace lan
Ledlin and Pat Morrisey, whose terms are set to expire after the June meeting, will be discussed.
If any member has any topic they would like placed on the agenda, they should provide the
information to Ted McGregor by Friday, June 1.

Chief Judge Williams and Jan Armstrong thanked the committee for their efforts and time, and
the meeting was adjourned at 4:00 p.m.



