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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE EASTERN DISTRICT OF WASHINGTON

6
7

CN RE:
?ONCE, ROBERT CELSO,

8

NO. 97-06200-R33

Debtor.
9

MEMORANDUM OPINION

10
I. Facts & Procedul
11
12
13
14

Robert C. Ponce is the debtor in this Chapter 13 case.

schedules list assets of $4,021.00, all of which are claimed exempt.
rhe debts total $12,302.00, including a $600.00 criminal fine for
lriving while license suspended.

To date filed general unsecured

15
16

His

:laims total $11,560.88 including the criminal f 'ine.
schedules

reflect monthly

income of

17

The debtor's

$1,127.00 and expenses of

;1,027.00.
18
The debtor's Chapter 13 plan proposes monthly plan payments of
19
;lOO.OO for 36 months, for a total base amount of $3,600.00.
20
funding

analysis

reflects the debtor's

21
22

to pay $800.00

lttorney's fees, $360.00 trustee's fees, $600.00 for the separately
:lassified

criminal traffic fine,

23
24

intent

The plan

and $1,840.00 to the general

insecured claims, totaling the $3,600.00 base amount.
The Chapter 13 trustee filed an objection to the debtor's plan

25
arguing that it could not separately classify the criminal traffic
26
Fine without extending the plan ter
27
The

case

(60) months.

came on

court's

2s

contested

KEMOFUNDUMOPINION/l
narch9. 1998

T.S.
U.S.

McGiXGOR. CLCRK
FjANKRU?TCY COURT

F"<T'fRN DISTRICTOF wASHlNGTON

ENTEPID&hti
/ ?z -

1

At that time the matter was set over for an

c:onfirmation docket.

2

ividentiary hearing at which the debtor appeared and testified.

3

learing the evidence this court took the matter under advisement.

4

II.

m

5

Does the debtor's Chapter 13 plan which proposes to pay the

6

:riminal traffic fine one hundred percent while paying the remainder

I

)f

8

kgainst the unfavored class of unsecured claimants?

general

unsecured

claims

9

fifteen

III.

10

.A.

11

percent

discriminate

unfairly

Discussion

Statutory Framewo&.
This

case

involves

the

debtor's

ability

to

separately

12

:lassify

13

authority on this issue is 11 U.S.C. 51322(b) which provides:

14

claims

in

a

Chapter

13 case.

The

primary

statutory

(b) Subject to subsections (a) and (c) of this section, the
plan may --

15

18

(1) designate a class or classes of unsecured claims,
as provided in section 1122 of this title, but may not
discriminate unfairly against any class so designated;
however, such plan may treat claims for a consumer debt of
the debtor if an individual is liable on such consumer debt
with the debtor differently than other unsecured claims;

19

Section 11 U.S.C. §1322(a) provides in pertinent part:

20

(a) the plan shall --

21

.

16
17

22

.

.

(3) if the plan classifies claims, provide the same
treatment for each claim within a particular class.

23

Section 11 U.S.C. 51122 provides:

24

(a) Except as provided in subsection (b) of this
section, a' plan may place a claim or an interest in a
particular class only if such claim or interest is
substantially similar to the other claims or interests of
such class.

25
2t
2;

(b) A plan may designate a separate class of claims
consisting only of every unsecured claim that is less than

28
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After

_

1

or reduced to an amount that the court approves as
reasonable and necessary for administrative convenience.

2
B.

me Wolff Test.

3
The case of D re Spem, 173 B.R. 654 (gt" Cir. B.A.P. 1994)
4
provides the leading authority on this issue in the Ninth Circuit.
5
SDerna provides at p. 658:
6
I
8
9
10
11

The term "discriminate unfairly" in Section 1322(b)(l)
implies that the Chapter 13 debtor may discriminate to some
Furthermore, it is clear that by
degree in the plan.
permitting the separate classification of unsecured claims,.
some
otherwise
Congress
anticipated
discrimination,
creating separate classes would serve no purpose. . . .
However, Congress did not provide a definition of
"discriminate unfairly" in the Code. . . . Courts developed
a four-part test to evaluate a plan's discrimination. . .
The Panel adopted this test in ;Ln re Wolff, supra. Under
this test, the court must determine:

12
13
14
15
16
17
18
19
20

(1) whether the discrimination has a reasonable basis;
(2) whether the debtor can carry out a plan without the
discrimination; (3) whether the discrimination is proposed
in good faith; and (4) whether the degree of discrimination
is directly related to the basis or rationale for the
discrimination.
Restating the last element, does the
basis for the discrimination demand that this degree of
differential treatment be imposed?
(Citations omitted.)
The court will apply the four factors identified in u re Wolff,
22 B.R. 510 (gt" Cir. B.A.P. 1982) as instructed by n.
1.

21

Whether the discrimination has a reasonable basis?
All the claims in this case are unsecured and non priority.
a

22

The debtor is proposing to separately classify and pay in full

23

criminal fine which is nondischargeable in Chapter 13.

24

51328(a)(3).

25

creditors in that the fine will be paid one hundred percent while the

26

others receive fifteen percent of their claims.

11 U.S.C.

He is preferring this one creditor over all other

21

The debtor argues that this different treatment is justified or

28

the basis criminal fines are nondischargeable by statute while the
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1

)thers are not.

2

There has been a substantial debate in the case law as to whether

3

liscrimination on the basis of dischargeability of the debt is

4

:easonable.

5

Aassification should be approved if it meets the legitimate interests

6

If the debtor.

7

.n the case of ti re Brow, 152 B.R. 232 (N.D. Ill.

8

)v McCullough V. Brow, 162 B.R. 506 (N.D. Ill. 1993).

9

rudge Wedoff articulated the following rational in support of this

10
11
12
13
14
15
16
17
18

One

line of

cases

suggests

that the

separate

This position has been eloquently and scholarly argued
1993),

reversed

In this case

approach:
. . . If the debtor can point to an objective benefit
to be obtained or harm to be avoided by the discrimination,
consistent with the purposes of Chapter 13, the debtor's
Here, the
interest should be recognized as legitimate.
debtor's interest is in emerging from the bankruptcy free
This is, an objective
of debt, with a "fresh start."
interest entirely consistent with the purposes of Chapter
In discussing the need for a limit on the extent of
13.
Chapter 13 plans, Congress referred to the fresh start as
"the essence of modern bankruptcy law" H.R.Rep. No. 595,
95th Cong., lSt Sess.117 (1977), and its importance has long
E.g., Local Loan Co. V
been recognized by the courts.
J&U&, 292 U.S. 234, 243-45, 54 S.Ct. 695, 698-99, 78 L.Ed.
1230 (1934).
Thus, a fresh start is a legitimate interest
of the debtor that may be furthered through preferential
classification under Section 1322(b)(l).

1s
2c
21
22
23
24
25
26
27
2E

Indeed, if Congress's aim of encouraging the use of
Chapter 13 over Chapter 7 is to be honored, debtors must be
debt
that is
classify
allowed to
preferentially
Without preferential
nondischargeable in Chapter 13.
classification, debtors who are obligated to pay debts that
are nondischargeable in Chapter 13 will have a strong
incentive to use Chapter 7 instead of Chapter 13. In
Chapter 7, the .debtors are only required to surrender their
nonexempt assets - often nothing; they can then retain all
of their postpetition disposable income, to use, if they
wish, in paying the nondischargeable debt. By contrast, in
Chapter 13 without preferential classification, the debtors
are required to pay into the plan at least the value of
their nonexempt assets, and any disposable income that
remains would have to be shared with the unsecured
Thus,
creditors pro rata, for a minimum of three years.
in Chapter 13 without preferential classification, debtors
amounts of
may be required to devote substantial

J4arch 9. 1998

1

postpetition disposable income to payment of dischargeable
debt. which income. in a Chaoter 7. could be devoted
exclusively to the nondischargeable debt.

2
3

3L52 B.R. at 240

4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
15

Another

I

Ilobert

Bankruptcy Judge in the Northern District of I llinois,

Ginsberg articulates the argument forthe opposite result in

Ln re Chm, 146 B.R. 411 (Bkrtcy N.D. 111.

1992):

The analysis of the issue of whether non-dischargeable
unsecured claims can be separately classified and paid more
than other unsecured claims in a Chapter 13 plan must start
by recognizing that the question highlights the clash of
two basic philosophies underlying the Bankruptcy Code.
The Bankruptcy Code offers an honest debtor a fresh
However, it also offers creditors fair
financial start.
treatment of their claims.
L46 B.R. at 415-416.
Judge

Ginsberg

sees

this

separate

classification

Iondischargeable unsecured debts as equitable subordination:
If this court allowed the debtor to pay the
nondischargeable student loan debt in full while paying the
general unsecured claims lo%, the court would, in effect,
allow the debtor to obtain the result he seeks not by
granting priority to the student loan claims but by
reducing the priority of the rest of the unsecured claims,
i.e., the dischargeable unsecured claims, to the extent of
What the debtor would be doing is
90% of their claims.
equitably subordinating 90% of the claims of those
dischargeable
claims
to
the
creditors
holding
nondischargeable student loans. . . .

2c
21
22
22
24
2:
26
2;
2f

The Code recognizes equitable subordination of claims.
However, except in very rare circumstances,
.s_ez, §5lO(C).
equitable subordination requires wrongdoing by the creditor
The
whose claim is to be equitably subordinated. . . .
creditor-claimant must have engaged in some type of
inequitable conduct; this conduct must have injured the
creditors of the debtor or provided the creditor-claimant
with an unfair advantage; and equitable subordination of
the claim must not be inconsistent with the provisions of
the Code. . . .
Both groups of creditors are seeking repayment of
debts, not penalties.
It hardly seems to be an
appropriate use of equity to allow the debtor to force the
holders of dischargeable claims, who are guilty of nothing
more than bad judgment in giving the debtor credit, to fund
MEMORANDUM OPINION/S
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of

1

2

his education; yet that is the actual result if the debtor
is able to subordinate the claims of the holders of
dischargeable claims against him to those of his student
loan creditors.

3
46 B.R. at 418.
4
Judge Ginsberg sees a need for a balance between the competing
5
nterests of debtor and creditor:
6
7
8
9
10

. . . [T]his court does not believe bankruptcy is only for
the relief of impecunious debtors. Instead, in general and
in Chapter 13 in particular, bankruptcy constantly requires
a balancing of the debtor's need for a fresh financial
start against the creditors' right to fair treatment.'
There is no such balancing in the debtor's, proposed plan.

46 B.R. at 420.

11

This conflict of views among two learned jurists was resolved by

12

enior District Judge Shadur in the case of McCullouahv. 162

13

.R. 506 (N.D. Ill. 1993) in his reversal of

14

nbr_szWD.

15

ebtor's legitimate interest as being the decisive factor:

16
17
18
19
20
21
22
23
24

Judge Wedoff's decision

In doing so he criticized Judge Wedoff's emphasis on the

Begin with the language of the statute itself- the
normal place to commence any search for the meaning of a
statute.
Judge Wedoff stresses Congress' use of
“discriminate unfairly," essentially glossing over the rest
"Discriminate unfairly" against
of the statutory phrase.
whom?
"Discriminate unfairly against any class [Of
With no disrespect meant to Judge
unsecured claims]"!
Wedoff's effort, which is plainly a studious attempt to
ascertain the congressional purpose, his omission of the
key statutory language from that effort has much the same
effect as the conjurer's byplay with his or her left hand
to shift attention from what the right hand is doing - the
classic sleight of hand diversion. There is no gainsaying
the fact that the normal meaning of "unfairly against any
class" measures the unfairness of the difference in
treatment ("discriminat[ion]") in terms of unfairness to the
victim ("against any class"), rather than unfairness to the
person who elects to impose the discriminatory treatment.

25
26
27
28

Indeed, there is much to be said for a position that
the only perspective from which the unfairness of a
proposed differential in treatment should be evaluated is
that of the disfavored class or classes of unsecured
claimants. After all, the drafter of the plan decides
whom to favor and whom not to favor in the first instance.
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